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QUESTION STATED, 


IV hether the Freeholders of Middleſex loft their 
Right, by voting for Mr. WILKES at 
the laſt Election? 


In a LETTER from a Member of Parlia- 
ment to one of his Conſtituents, 


11 


RECEIVED your Letter, in which 
1 you ſo particularly aſk me, whether I am 

one of thoſe who aſſented to the Vote, 
declaring Col. Lutterel duly elected in the 
Houſe of Commons, though (you add) the 
Numbers on the Poll were 296 for, 1143 
againſt him. 


B To 


DD eee .. I  CCOERS « — 


| 
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. 

To a common underſtanding nothing may 
appear leſs accountable than ſuch a Deciſion. 
You, indeed, have had a liberal Education, are 
of the Profeſſion of the Law, and know how 
to ſtate this Matter on its proper Ground : 
but ſtill confeſs yourſelf unable to reconcile it 
to any Principle of the Conſtitution, and can 
no more bring it within the Rule of Law than 
of Arithmetic. 


I cannot wonder at your Perplexity ; which, 
J believe, is not confined to that Circle of 
your Acquaintance, who (you tell me) are 
as much bewildered as you are; but, you 
apply to one by no means able to clear your 
Doubts; for, I muſt anſwer the Queſtion you 
put as to myſelf, by telling you, that I voted 
againſt altering the Return on the 15th of 
April; and agaiaſt declaring Cel. Lutterel 
duly elected on the 8th of May; nor have I 
heard any Thing to make me change the 
Principles on which I gave my negative 
Voice. | 


But, though it was my Misfortune to diſ- 
ſent from the Majority, yet I flatter myſelf 
that you will not impute to me a Breach of 
that 
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( 11 ) 

that Obligation, which I owe to my Country 
and Conſtituents. I acknowledge the Parlia- 
mentary Privileges, you have inveſted me 
with, to be, Not mine, but yours; I received 
them, in truſt on your Account and for your 
Benefit ; nor can I ever entertain ſo prepoſ- 
terous an Idea, as that of having a right to take 
away your Privileges, by virtue of that very 
Privilege you gave me, in order to defend. 
them. It was therefore unneceſſary to make 
an Apology for the Freedom with which you 
enquire after my Con juct; you have a right 
to know every Part of it; but there is a pe- 
culiar Propriety in the Elector's Attention to 
his Repreſentative on all ſuch Queſtions as 
concern the Liberty of the Subject. 


The Middleſex Election was a Cauſe, in 
which, not only the Frecholders of that 
County were intereſted, but every other Free- 
holder in the Kingdom, every Owner of a 
Francaiſe, and every other Perſon, who, 
though not immediately repreſented himſelf, 
ſhares the Benefits of our Conſtitution in 
common with thoſe who ſend their Repre- 
ſentatives to Parliament. For the Freedom of 

B 2 Election 


E 


Election is the foundation of every other Right. 
If I may deſcribe it poctically, it is 


The Fountain, from the which Our Current 
Jprmgs; | 


Or elſe dries up. SHAKESPEAR, 


It diſtinguiſhes us, not as Freemen only, but 
above all Freemen upon Earth. Since it is 
the Privilege of the Engliſhman alone, * To 
* chuſe thoſe Delegates to whoſe Charge is 
„committed the Diſpoſal of his Property, 
his Liberty, his Life.“ His Property can 
be burdened with no Tax, that his Delegate, 
(in Proportion to his Circumſtances) muſt 
not pay equally with himſelf; his Liberty 
and Life cannot be touched but by Laws, that 
bind the Makers in common with all that 
are to be governed by them: Nay, more; 
Theſe Delegates are to take care, that all 
the executive Powers of Government are 
kept within the Limits of the Law; if the 
Miniſters of the Crown ſhould exerciſe de- 
ſpotic Powers; or Judges give the Sanction 


8 
— 


* Dr. Blackſtone's Conſiderations. 


of 


. 


of Law to illegal Impoſitions on the Pro- 
perty of the Subject; or deny the Benefit of 
the Law in Caſes of perſonal Liberty; then 
have the Repreſentatives of the People a Right 
to check, controul, or impeach (as the In- 
cident requires) ſuch Miniſters and ſuch 
Judges “. 


Of the Eſſence of the Right of Election, 
is the Connection of the Elected with the 
Electors. For that Man cannot be a Real 
Repreſentative, who does not act for his 
Conſtituents as they would act for them- 
ſelves; he muſt aflert . Rights as eir 
Rights, Vis Liberty as heir Liberty; and re- 
gulate the Exerciſe of his Power by that Rule 
of Law, which is the common Guardian of 
us all. Honoured and diſtinguiſhed by a 
Truſt, but bound by that truſt to do, as he 
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* Scc the Impeachment of the Barons of the Ex- 
chequer for their Judgment in the Caſe of Ship - Money. 
The Impeachment of Judge Berkeley for a Denial of a 
Habeas Corpus, The Impeachment of Lord Chief Juſ- 
ſtice Scrogs, for iſſuing a General Warrant, &c. -&c, 
&c. | 


would 


(IE } 


would be done by, did he remaia as one of 
thoſe who gave it. 


The very Language of our Conſtitution 
marks this Identity of Intereſts, on which 
the firſt Principle of Reprefentotion is found- 
ed, When the King ſpeaks to his Commons 
in Parliament, hen he ſpeaks to all his Sub- 
jectis; the ſenſe of Parliament is aflumed as 
the Senſe of the People ; the Privileges of 
Parliament are the Privileges of the People. 
But ſhould the Member of Parliament 
ever diſavow this Connection, he would throw 
aſide his Collective, and take up a Perſonal 
Character. As an Individual, he would be- 
come an Adventurer, purſuing his own Ob- 
jets, and fit in Parliament, as one of a 
diſtin& Society, whoſe Powers and Advan- 
tages he is to raiſe as high as he can above 
the Level of thoſe, whom Fortune has not 
placed in the ſame prerogative Station as him- 
felf. And new Doors being opened (beſides 
that only one We have hitherto known, The 


Election of the Pecple the Dependency of 


the Member on his Conſtituents ceaſes of 
Courſe, 
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En! 
Courſe, and their Bond of Union is ſorever 
cancelled. 


During the Courſe of the Summer I may, 
perhaps, find leiſure to give you a circum- 
ſtantial Account of the whole Proceedings of 
the laſt Seſſion; but your Impatience to be 
informed of the Event that cloſed it, confines 
me to that Point at preſent. 


On the 14th of April, the Houle reſolved, 
ce That Henry Lawes Lutterel, Eſq; ought to 
% have been returned a Knight of the Shire, 
ce to ſerve in this preſent Parliament for the 
« County of Midaliſev, but it was ordered 
&« likewiſe, that leave be given to petition this 
« Houſe touching the Election of Henry 


« Lawes Lutterel, Eſq; within fourteen Days 
next. 8 


The Frecholders did accordingly preſent 


their Petition on the 14th Day, in the fol- 
lowing Terms. 


To 


* 


To the Right Honourable the Commons of 
Great-Britain iz Parliament aſſembled. 


The humble Petition of the Frecholders of 
the County of Midaleſex, 


SHEWETH, 


7 HAT your Petitioners being informed by 

the Votes of this honzurabl? Houſe, that 
the Return for the ſaid County of Middleſex hath 
been amend:d, by raſing out the Name of John 
Wilkes, Efq; and inſerting the Name of Henry 
Lawes Luttercl, Eig; inſtead thereof; and that 
leave was given to petition this Houſe touching 
the Election of Henry Lawes Lutterel, Ei; 


Your Petitiꝛners in conſequence thereof beg 
leave to repreſent to this Honourable Houſe, that 
the ſaid Henry Lawes Lutterel had not the Ma- 
jority of legal Votes at the ſaid Election; nor did 
ihe Majority of the Freeholaers, when they voted 
for John Wilkes, Eſq; mean thereby to throw away 
their Votes, or to wave their Right of Repre- 
fentation ; nor world they by any means have 
chſen to be repr ſented ty the ſaid Henry Laws 
Lutterel, Ei; Tour Petitioners therefore appre- 

Bend 
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(. 17 ) 
bend he cannot fit as the Repreſentative of the 
ſaid County in Parliament, without manifeſt In- 


Fringement of the Rights and Privileges of the 


Freebolders thereof. 


Your Petitioners humbly hope that this Bonour- 
able Houſe will give leave that they may be heard 
by their Counſel againſt the ſaid Election and Re- 
turn; and grant them ſuch further Relief as 
they in their Wiſdom and Juſtice ſhall think 
meet. 


The Reception of this Petition made me 
hope, We ſhould have confidered the Merits 
of it, free from the Influence of Our former 
Vote; ſince it was a mere Mockery of Juſ- 
tice, to pretend to hear a Cauſe, if that 
Cauſe was already determined. But the 
Courſe of the laſt Debate leads me to conſider 
the Return and Election both together, as one 
and the ſame Queſtion, 


It was debated then, Not whether it is 
the ſole Right of the Houſe of Commons, to 
examine and determine all Matters relating 
to the Right of Elections of their Own 

C Mem- 


(+48 +] 


Members; but, whether in examining all 
ſuch Matters, their Juriſdiction is not to be 
regulated by the Law of the Land ; eſpe- 
cially in a Caſe, where the Rights of Per- 
ſons, not their Members, are collaterally in- 
deed, but effectually and fatally concluded; 
Rights, to which, as Members of Parliament, 
they owe their Being. 


The Power of the Houſe to expel Mr. 
Wilkes upon an accumulative Charge of 
Offences, was not called in Queſtion, ' 


But it was abſolutely denied, that a Reſo- 
lution of the Houſe of Commons declaring 
one of its Members incapable by Law, could 
conſtitate ſuch a legal Incapacity as annihi- 
lated the Votes of the Frecholders. 


The Right of voting in Elections is a /ega/ 
Right; it is not given, and cannot be taken 
away by the occaſional Will of either Houle of 
Parliament; for every Elector is under one 
or other of theſe Qualifications ; He is either 


a Freeholder, or has a Right by a Charter, 
or by Preſcription. It is the Law which has 


enabled the Crown to grant Charters, and 
the 


: (19 

” the Law which maintains every Right grant- 
ed by Charter. The Right of Preſcription 
is by common Law; for Preſcription is com- 
mon Uſage, and common Uſage is common 
Law. The Eſtate of the Freeholder is 
created and held by the common Law. And 
the Right of voting being of the Efſence of 
the Freehold, you may as well take away 
the Freehold itfelf, as the Right of voting, 
which accrues by virtue of that Freehold. 


I admit that the Exerciſe of this Right is 


in many Caſes reſtrained both by common 
and ſtatute Law. 


I admit likewiſe, that, whenever a Fran- 


chiſe is exerciſed againſt Law, Pro i/t4 Vice, 
x it is forfeited, 


But it muſt be admitted likewiſe, that 


n | 
. 
2 wh 8.0 8 ng : 


N under this Conſtitution, no Man can incur 
15 ſuch a Forfeiture, without doing ſome Act, 
be”! that the Law has marked and promulgated as 


illegal. Penal Laws are not merely Scourges 
to inflict Stripes on the Backs of Criminals, 
but Buoys to give Warning againſt running 
foul on the Commiſlion of Offence, 
A The 


( 20 ) 


The Queſtion therefore now is, by what 
Law was Mr. Wilkes rendered incapable, 
ſo that the Frecholder of Middleſex, by 
acting in Defiance of that Law, ſhould be 
disfranchiſed, for having given him his Vote ? 


Permit me to recommend to your Atten- 
tion, Doctor Blackſtone's Commentaries on 
the Law of England, as one of the moſt uſe- 
ful, accurate, and comprehenſive Treatiſes, 
that has been written in. our Language. 
The Author was unanimouſly choſen Pro- 
feſſor of Law at Oxford, and by his Ability 
in that Office did honour to the great and 
learned Body of his Electors. I adopt the 
Sentiments, and admire the Perfections of 
that Performance; and ſhould I hear its. 
Tencts diſputed, or Aſſertions contradicted in 
any political Converſation, I ſhall continue to 
prefer the Thoughts of the Profeſſor, to the 
Words of the Politician. 


I ſhall copy then verbatim the learned 
Profeſſor's Enumeration of legal Diſabilities, 
of which ſome are common, others of ſta- 


tute Law; the latter calculated to preſerve 


both the Freedom of Parliament within the 
Houle, 
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Houſe, and Freedom of Election without; 
they exclude the inferior Officers of the Re- 
venue, and other Dependents Who can have 
no free-will of their own, but muſt act, not 
as the Repreſentatives of the People, but 
Agents of the Miniſtry. Theſe Perſons are 
forbidden alſo by Statute 12. K. W. to uſe 
the Influence of Government in Elections. 


The Diſqualifications at common Law 
are, Aliens, or Minors; for the natural Af- 
fection of an Alien is bound to. another 
Country ; his Allegiance due to another So- 
vereign ; his Principles formed in favour of 
another Conſtitution : Beſides, Aliens are in- 
capable of holding any Eſtates of Freehold for 
their own Benefit. 


A Minor is not by Law intruſted to manage 


his own, and therefore not allowed to manage 
the Affairs of the Nation. | 


There muſt not be any of the twelve 
Judges, becauſe they fit in the Lords Houſe ; 
nor of the Clergy, for they fit in the Convo- 
cation ; nor Perſons attainted of Treaſon or 
Felony, for they are unfit to fit any where. 

Sheriffs 


( 22 ) 


liffs of Boroughs are not eligible in their 
reſpective Juriſdictions, as being Returning 


a Judge in his own Cauſe,) but Sheriffs of 


one County are cligible to be Knights of an- 
other, 


The Diſabilities by Statute Law are : 


That no Perſons concerned in the Ma- 
nagement of Duties or Taxes created ſince 
1692, except the Commiſſioners of the Trea- 
ſury; nor any of the Officers following, (viz. 
Commiſſioners of Prizes, Tranſports, Sick 
and Wounded, Wine Licences, Navy and 
Victualling; Secretaries or Receivers of 
Prizes; Comptrollers of the Army Accounts; 
Agents of Regiments; Governors of Plan- 
tations and their Deputies ; Officers of Mi- 
norca or Gibraltar ; Officers of the Exciſe 
and Cuſtoms; Clerks or Deputies in the 
ſeveral Offices of the Treaſury, Exchequer, 
Navy, Victualling, Admiralty, Pay of the 
Army or Navy, Secretary of State, Salt, 
Stamps, Appeals, Wine Licences, Hackney 
Coaches, Hawkers and Pedlars) nor any Per- 


{ons 


Sheriffs of Counties, and Mayors and Bai- 


Officers; (for the Law allows no Man to be 
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ſons who hold any new Office under the 
Crown, erected ſince 1705, are Capable of 
being elected Members. That no Perſon 
having a Penſion under the Crown, during 
Pleaſure or for any Term of Years, is capable 
of being elected. The other Diſqualifica- 
tions are the want of /. 600 a Year for the 
Knight of the Shire, and £.300 a Year for 
Burgherthip. 


The Profeſſor cloſes his Account with 
(what Lord Coke ſaid before him that) ſub- 
ject to theſe Reſtrictions and Diſqualifications 
every Subject of the Realm is cligible of com- 
mon Right. 


Tf then Mr. Wilkes is neither Alien nor 
Minor; Judge, nor Parſon; nor was Sheriff of 
Middleſex; nor has been convicted of Treaſon 


or Felony; nor holds any Office under the 


Government whatſoever, He till is el. gible of 
Common Right. 


But it was argued that every Man, though 


Eligible of common Right, might put him- 


ſelf out of the Condition of that common 
Right, and by his own Behaviour fo: feit his 
Eli- 


( 24 ) 
Eligibility ; and that Mr. Wilkes had in- 
curred this Forfeiture. 


If this Doctrine be true, there is a Fund of 
Deprivation, that is not to be ſound in any 
Law Books, but exiſts in the Imagination, 
and to be produced by the Invention (of ſome 
great Lawyer perhaps) on the Spur of a par- 
ticular Occaſion, to deprive an obnoxious 
Man of his common Right, and by parity of 
Reaſon, why not of his Life? but as I till 
think the 4zown Law of the Land my Birth- 
right, by which I am to ſtand or fall; Permit 
me to ſtate what Mr. Wilkes's Offences ſpe- 
cifically are, and let them ſpeak for them- 
ſelves, whether they are, or are not, compre- 


hended in the Catalogue of /ega/ Diſabilities. 


At the Bar of the Houſe he confeſſed himſelf 
to be the Author and Publiſher of what the 
Houſe of Commons reſolved to be an inſo- 
lent, ſcandalous, and ſeditious Libel. 


As the Houſe has ſo reſolved it; be it ſo; 
I ſhall ſay nothing to the contrary; but 
Treaſon, or Felony (the only Crimes that 
create an Incapacity) are not comprehended 


in this Part of the Charge. 
The 


(IF 


The Libel itſelf was a prefatory Remark 
on a * Letter of Lord Weymouth's to the 
Surry 


tha _— as * 


* To the Printer of The St. James's Chronicle. 
SIR, 
Send you the following authentic State Paper, the Date 
of which, prior by more than three Weeks to the fatal 
10th of May, ſhews how long the horrid Maſſacre in St. 
George's Fields had been planned and determined upon, 
before it was carried into Execution, and how long a 


helliſh Project can be brooded over by ſome infernal oo 
without one Moment's Remorſe. 


(COPY). 


1 St. James, April 17, 1768. 


HAVING already ſignified the King's Pleaſure to 
the Lord Lieutenant of the County in which you reſide, 
with Regard to the Meaſures to be taken in general for pre- 
ſerving the Peace at a Time when ſo very riotous a Diſ- 
poſition has diſcovered itſelf among the common People, 
I make no Doubt but either ſome Steps have, or will im- 
mediately be taken by him on that Head; and, I take it 
for granted, that, as Chairman of the Seſſions, you will 
meet the Gentlemen, who act in the Commiſſion of the 
Peace for the Borough of Southwark, and Eaſt-Hundred 
of Brixton, to conſult together, and fix upon ſome Plan 
for ſecuring the publick Tranquillity againſt any Miſ- 
chiefs which may happen, ſhould the ſame indecent Spirit 

D of 
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Surry Juſtices, which Mr. Wilkes publiſhed 
in the St, James's Chronicle. 
As 


a — 
3 


11. 


of Tumult and Diſorder which has appeared in the City and 
Liberties of Weſtminſter, ſpread itſelf to thoſe Parts, 
which are within the Line of your Duty, and though I am 
perſuaded it is unneceſſary to ſuggeſt to you, or the Gen- 
tlemen who will meet you, any Part of your Duty upon 
ſuch an Occaſion, yet, after the recent alarming Inſtances 
cf Riot and Confuſion, I can't held apprizing you, that 


much will depend upon the preventive Meaſures which you 
mall, in Conjunction with the other Gentlemen in the 


Commiſſion of the Peace, take, upon your Meeting, and 
much is expected from the Vigilance and Activity with 
which ſuch Meaſures will be carried into Execution. 
When I inform you, that every poſſible Precaution is taken 
to ſupport the Dignity of your Office ; that upon Applica- 
tion from the civil Magiſtrate at the Tower, the Savoy, or 
the War-Office, he will find a Military Force ready to 
march to his Aſſiſtance, and to act according as he ſhall 
find it expedient and neceſſary. I need not add, that if the 
public Peace is not preſerved, and if any riotous Proceedings, 
which may happen, are not ſuppreſſed, the Blame will, 
moſt probably, be imputed to a Want of prudent and 
ſpirited Conduct in the Civil Magiſtrate, As I have no 
| Reaſon to doubt your Caution and Diſcretion in not call- 
ing for Troops till they are wanted; fo, on the other 
Hand, 1 hope you will not delay a Moment calling for 

| their 
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As far as that Preface can be conſtrued into 
a perſonal Inſult againſt Lord Weymouth, I 
deteſt it. I ſincerely reſpe& that noble Perſon. 
But I conſider this Letter, not as the Act of 
an Individual, but of Adminiſtration in general; 
and I ſhould ſcorn to impute to Adminiſtration 
a premeditated Deſign to occafion Murder, 
but ſtill there are tenets in the Letter, that an 
Engliſhman is warranted to animadvert upon 
with the utmoſt Freedom. 


„* — 


their Aid, and making Uſe of them eſſectually where there 
is Occaſion; that Occaſion always preſents itſelf, when 
the Civil Power is trifled with and inſulted, nor can a Mili- 
tary Force ever be employed to à more conſtitutional Pur- 
poſe, than in the Support of the Authority and Dignity of 
Magiſtracy, | 
I am, &c. 
* * „. 


P. S. I have, for the greater Caution, ſent Copies of 
this Letter to the Members for the Borough, and Mr. 
Pownall. If you ſhould have received no Directions from 
Lord Onſlow for a Meeting, you will conſider this as ſuf- 
ficient Authority for that Purpoſe, 


Daniel Ponton, Eſq; Chairman of the 
Quarter Seſſians at Lambeth. 
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What I allude to, is this, „As I have no 
t reaſon to doubt your Caution and Diſcre- 
e tion in not calling for Troops till they are 
„wanted; ſo on the other hand, I hope you 
„will not delay a Moment calling for their 
„ Aid and making Uſe of them efe&ually 
« where there is occaſion. That Occaſion 
* always preſents itſelf when the Civil Power 
*« is trifled with and inſulted; nor can a 
« Military Force ever be employed to a more 
ce conſtitutional Purpoſe, than in the Support 
of the Authority and Dignity of Magiſtracy.“ 


I preſume I ſhall not miſconſtrue the Senſe 
of the Noble Writer, in ſuppoſing that by 
making uſe of the Military effe&ually, he 
means Firing, Is this then the Language of 
our Law? Do we live under a Civil, or a 
Military Government ? Does the Law autho- 
rize Firing ia every Caſe (for he ſays it always 


preſents itſelf) when the Civil Magiſtrate is 


trifled with and inſulted ? For God's ſake, let 
me aſk, what is being trifled with, and what 
is being inſulted? are we doomed to inſtant 
Death by Orders that we can neither define 
nor know the extent of ? What childiſh and 
ri- 


( 29 ) | 
ridiculous Affront may not give a Juſtice of 
the Peace Ground to ſay, he is tried with and 
inſulted? and is Life of ſo little Value, that it 
may be taken away by ſuch a Conſtruction, 


as any Juſtice of the Peace may give to ſuch an 
Order of a Secretary of State? 


I wiſh to draw a Veil over every Tragic ſub- 
ſequent Event. I hope all Orders reſpecting the 
Military will hereafter be given with the ex- 
acteſt Preciſion and the utmoſt Caution. But 
I am only now to aſk, by what Law does this 
Preface of Mr. Wilkes deprive him of the 
Common Right of being elected into Parlia- 
ment. I am free to ſay more, for was I a Free- 
holder of Middleſex, ſo far am I from think- 
ing, that to make the ſevereſt Animadver- 
ſigns on ſuch a Letter, is a Ground of In- 
capacity, the more a Man arraigns ( what 
I take to be) fuch unconſtitutional Poſitions, 


the fitter he is to be entruſted with the Ben 
of the People. 


The next Article is, that Mr. Wilkes has 
been convicted in the Court of King's Bench 


of 


„ 
of having printed and publiſhed a Seditious 


Libel, and three obſcene and impious Li- 
bels. 


For the Seditious Libel Mr. Wilkes was 
expclled ſeven Years ago. I am not going to 
diſpute the Rectitude of puniſhing a Man 
twice over for the ſame Offence. I only aſſume 
the Deciſion of the Houſe itſelf ; that, his firſt 
Expulſion for writing the North-Briton, No. 
45, did not render him incapable of being 
elected into the preſent Parliament: for the 
Expulſion itſelf is an Acknowledgment of the 
Validity of the Eon. 


He is convicted alſo of three impious and 
obſcene Libels z of the Contents of thoſe Libels 
I am, and ever will be ignorant, Whatever 
Miſchief they may do, is chargeable upon 
thoſe who brought them to public Notoriety : 
But the Reaſons that take away the Ground 
of Incapacity as Author of the North-Briton, 
apply to the other Publications : for his Elec- 
tion that has been affirmed, was ſubſequent 
to both Convictions. 


The 
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The laſt Cauſe of Expulſion is, That by 
« the Judgment of the Court of King's Bench, 
« Mr, Wilkes has been ſentenced to undergo 
« twenty two Months Impriſonment, and is 
«© now in Execution under the ſaid Judg- 
« ment.” This indeed may ſeera to conſtitute 
a temporary incapacity in Mr. Wilkes; ſince 
he cannot, during the Term of his Impriſon- 
ment, attend the Buſineſs of his Conſtituents 
in Parliament; but as that Term will ex- 
pire in two Years, and the Parliament will 
laſt five Vears longer, it would be very abſurd 
to contend, that an Incapacity is to remain, 


when the very cauſe of the Incapacity ſub- 
ſiſts no longer. 


* Mr. Woollaſton was expelled, being a 
Cuſtom Houſe Oſſicer, and returned to Par- 
liament in defiance of a recent Act that diſ- 
qualified him from fitting in Parliament; but 
he reſigned his Office, was choſen again, and 


ſat in the ſame Parliament from which he had 
been expelled. 


— — 


Journals 1692. 


8 | Abſence 
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| Abſence on Military Service, or Foreign 


Ambaſſy, Private Buſineſs or Pleaſure, creates 
no Incapacity to be elected. Impriſonment, 
ſeparate from the Guilt, which I confider 
apart, can be urged, as nothing more than a 
State of Abſence, and the Act 7, Hen. 4. 
directs, that Perſons fairly and indifferently 


choſen ſhall be returned, be they preſent or 
abſent. | 


I flatter myſelf I have cleared the Ground 
of every Objection that can lie againſt the 
Freeholders Right of voting on the Plea of 
Diſability incurred by Mr. Wilkes, either by 
Statute or by common Law. But it was 
urged, Mr. Wilkes was rendered incapable by 


the Law of Parliament, which is the Law of 


the Land as much as either Statute or Com- 
mon Law: TI admit it to be ſo; but I aver 
likewiſe that Law is not a Being of inſtantane- 
ous Creation, but exiſts only in the known 
Cuſtoms and Uſages of Parliament. I am 
ſorry to add, that whoever ſearches the Jour- 
nals, may find Precedents almoſt for any thing; 
ſome paſſed in the caſual Anger of the Day, 
ſome in the notorious Corruption of the Time: 


But 
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But for the preſent Meaſure there is no Pr e- 
cedent, fimilar either in Principle or Fact. 


Thoſe quoted, are of Serjeant Cummins at 


Malden ; and Mr. Ongley at Bedford. 


Serj. Cummins 215 


'Z At Malden the Poll food Mf: Bramifon 215 


Mr. Tuffnel 168 
px W. Jolliffe 128 
But the Houſe reſolved (May 20, 1715) 


that Serjeant Cummins having willfully 


refuſed to take the Oath of Qualification 
as directed by an Act of Parliament of the 
gth of Q. Ann; and not having at any 
time before the Meeting of this Parliament 
taken the ſaid Oath, his election is thereby 
void. And that Mr. Tuffnel was duly 
elected. 


In the Caſe of Bedford (15th April, 1728) 


Mr. Ongley had 465 Votes, and his Com- 


petitor Mr. Ollebar 240 only. But it appeared 
by the Cuſtom Houle Books that Mr. Ongley 
was by the Commiſſioners of the Cuſtoms 


E appointed 


($6 


appointed to an Office in tne Cuſtoms under 
their Direction; and (the Act 12, 12, W. III.) 
againſt Officers in the Cuſtoms fitting in Par- 
liament, being read; and no Surrender of the 
ſaid Office, before the Election, appearing; it 
was reſolved, ** That Samuel Ongley, Eſq; 
* having an Office touching collecting the 
«© Cuſtoms at the Time of the Election, 
« is incapable of claiming to fit in Parliament 
« for the ſaid Borough, and that Mr. Olle- 
e bar was duly elected.“ 


Your own good Senſe has marked the eſſen- 
tial Point wherein theſe two Caſes differ from 
that of the Middleſex Election. Serjeant 
Cummins and vir. Ongley were both diſqua- 
liked by AQ of Parliament from claiming to 
fit in Parliament. The Law was promul- 
gated; the Electors if they did not, might 
have known it: they exercifed their Fran- 
chiſes againſt Law, and therefore, pro iſa 
vice, forfeited their Right of Voting. When a 
Law is once publiſhed, Ignorance is no Ex— 
cuſe for Diſobedience, but it is our Right to 
know, if We pleaſe, every Law by which we 
are liable to be puniſhed. 


The 


6 

The journals indeed afford one Precedent 
of a Member being expelled the Houſe of 
Commons, re-elected, and declared incapable 
of ſitting again in that Parliament. A Prece- 
dent ſimilar in every Point, but that in which 


it ought to have been deciſive, tbe concluſion. 
I mean the Expulſion of Sir Robert Wal- 


pole “. 


Before I ſtate the Cafe, let me call your 
Attention to the Fact and Period of Time 
when it happened, 


* 


Sir Robert Walpole's Crime was called an 
high breach of truſt and notorious Corruption; 
for which he was expelled, ſent to the Tower, 
and declared incapable to fit again in that Par- 


liament. 
1 


When you conſider the Dealings of modern 


Miniſters with Brokers, Jobbers, Directors and 
Contractors of all Sorts, you will be apt to 


— 


Journals 23, Jan. 1709, 
E 2 | {mile 


n 
ſmile both at Sir Robert Walpole's Sentence, 
and his Crime; which was preciſely this. He 
had an old faithful Servant, paſt his Labour, 
to whom he gave a Contract for Forage, in 
hopes that ſome Profit might accrue to afliſt 
him in his Infirmity and Age. The Man found 
his Health would not permit him to perform 
the Contract, but, with his Maſter's leave, 
aſſigned it over to a third Perſon, on Conſider- 
ation of receiving 500. and Sir Robert Wal- 
pole endorſed the Agreement. But the famous 
Tory Miniſtry of Queen Ann had juſt taken 
the Reins of Goverhment. Their Object was 


to alter the Proteſtant Succeſſion. Mr. 


Walpole ſtood foremoſt in the Rank of thoſe 
who adhered to that Succeſſion; and who 
by their Adherence prevented a Revolu- 
tion in favour of the Stuart Family. Twas 
the Cauſe therefore of the Houſe of Hanover, 
and the Vigor with which he ſupported it, 
that made Sir Robert Walpole's Expulſion ne- 
ceſſary. And if I was even arraigning the 
Power of Expulſion, I ſhould want no other 
Proof of it's ill Effects than the ſingle Act of 
Ezpelling Sir Robert Walpole. 


But 
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But I am only now to ſtate the Caſe, and ſee 
whether it authorized our Decifion in the 
Middleſex Election; or whether, that Deciſion 
was made in direct Contradiction to it? 


Sir Robert Walpole (January 17, 1712) 
was expelled for the Crime I have juſt ſtated. 
His Expulſion and the Cauſe of it were noti- 
fied in the Writ. The Miniſters ſet up one 
Mr. Samuel Taylor to oppoſe him. 


A great Majority of the Freemen of Lynn 
perſiſted in their former Choice, but thoſe who 
voted againſt him pezztzoned ; and their Petition 
alledged ; that Mr. Taylor was duly elected 
their Burgeſs ;” But the Mayor returned Sir 
Robert Walpole, ** zhough expelled the Houſe 
« and then @ Priſoner in the Tower,” on 


which the Houle came to theſe two Reſolu- 
tions. | 


iſt. That Rob. Walpole, Eſq; having been 
this Seſſion of Parliament committed a Priſoner 
to the Tower of London, and expelled this 


Houſe for a high Breach of Truſt in the Exe- 
cution of his Office, and notorious Corruption, 


when 


1 
when a Secretary at War, was and is incapa- 


ble of being elected a Member to ſerve in this 
preſent Parliament, 


26. That Samuel Taylor, Eſq; is not duly 
elected a Burgels to ſerve in this preſent Par- 
lament for the ſaid Borough. 


It was ſaid indeed, that the Notification ſent 
to the Electors confirmed the Law in this 
Caſe ; for if after ht Mr. Walpole had been 
retorted upon the Houſe again, the Houſe 
would have declared Mr. Taylor, or any other 
Candidate, (however ſmall the Numbers upon 
the Poll) duly elected: often have I obſerved 
the abuſe of Precedents, but this is the very 
firſt quotation of what the Houſe world have 
done. Yet let Us make allowance.— What 
can be ſaid in the Caſe—where a Precedent 
muſt be found; and what the Houſe 4d is 
point blank again one. What that Prece- 
dent was is full in our Teeth ; but in ſuch a 
Caſe, what can be done better than to ſay, 
what would be done? — If the Incapacity 
made the Burgeſſes Votes illegal, the Notifi- 
cation was unneceſſary. There was none in 

the 


(8 3 | 
the Inſtances of Malden and Bedford. For the 
Law was the ſame before as after the Writ, 


and declared to be ſo. But if the Incapacity 
was not legal, the Notification ſo far from 
making it ſo, was itſelf egal. For Lord 
Coke (4 Inſt. 48) affirms, . The Writs of 
« Parliament cannot be altered without an Act 
« of Parliament.” And the Electors are bound 
by the Act 7, Hen. 4, not to regard any Al- 
teration of the Writ; for it directs them, Ty 
chuſe Two Perſons fairly and indifferently, any 
requeſt or Command to the contrary notwith/tand- 


ng. 


If the incapacity of Mr, Walpole made the 
Votes of thoſe who polled for him 7/legal, Mr. 
Taylor then would have had a legal Right to 
his Seat in Parliament; and the Conduct of 
the Houſe would have been ſo prepoſterouſly 
unjuſt, as to declare in the firſt Reſolution 


Mr. Taylor to have the /ega/ Right, and in 
the ſecond deprive him of it. 


This Precedent in Truth affords but one 
Conſtruction, which is, that the Houſe meant 


to reprobate Mr. Taylor's Pretenſions. The 
g Miniſte:s 


— . — 
— ern Ir ae 
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Miniſters would certainly have been glad to 
ſupport him, if they had been able ; but the 
Miniſters of that Day had not Influence enough 
to eſtabliſh a Seat in Parliament againſt a Ma- 
jority of Legal Votes, on the Baſis of an In- 
capacity declared by a Vote of the Houſe of 
Commons only. Nor, can there be a doubt, 
that the Sheriff, had he returned Mr. Taylor 
without a Majority of Legal Votes, would 
have acted in defiance of the Reſolution of the 
Houſe. Mr. Taylor ſtood exactly on the 
ſame ground as Mr. Luttrell, and the Houſe 
reſolved that he was not duly elected. 


But it was aſſerted by the great Lawyers who 
led the Debate, that the Incapacity of Mr. 
Wilkes was of common Law, and the Logic 
uſed to prove the Aſſertion was, that in all 
Caſes of Election, the Houſe of Commons 


is by Law the fole and ſupreme Court of 


Judicature, from whence there lies no Appeal, 
and is 2 Court of Record. It follows then, 
that this Court, which has alone the Power of 
deciding, muſt alſo have the Power of declaring 
the Law; and that their Declaration muſt 
be binding upon the Subject as long as it ſtands 


_ unaltered 


h " ll 2 
8 
- 4 * I 
e £4 * 1 x * 1 a 
= _ 5 * 1 5% 4 & * + 2 wah 
EA APES $I Fooge7” arm? 5 


th. Ws, OT b * 


3 
» 4 
"EY 
7 . 
7 #4] 
A 
” : 4 
* 
” 
- i 
42 
. 
-; 
+ 
4.2 N 
REY 
# 4 
; By 4 
#25 
9 
7 
#7 
1 
of # 
41. 
, W 
4 
* 
» "C4 


* 4 


— 

1 © 
7 . 
KC 


"* 
4 
& - 4 
v 3 
Wn” 
* 
W 
Y 4 
#7 
. 
* 
5 
8 
3 | 
1 
* 


oy 
a -.4 
Eo ; ” Wo. * ES TITS. DS. -> Wy. > q . 4 
eee MATS IR 


( 41 ) 
unaltered by the wh Legiſlature, which only 
can controul its Juriſdiction. It was like- 
wiſe ſaid, that this Power is no more than 
what is exerciſed by the King's Bench, and 
every other Court. For that heir Judgments 
are Laws, unle's altered upon the Opinions of 


the reſt of the Judges, or repealed by Act of 
Parliament. 


Certain it is, that the Houſe of Commons 
is become the ſole Court of Judicature in 
Caſes of Election. And for that very Rea- 
ſon, the Exerciſe of Juriſdiction is a Diſ- 
claimer of legiſlative Authority in that In- 
ſtance, For what is the very Nature and 
firſt Principle of Judicature ? Is it not that 
it ſhall govern itſelf by the known Rules 
of Law? Does not the difference betwixt 
judicial and legiſlative Power conſiſt in 
this? that the one makes, the other executes 
the Law. Jus dicere is the Province of the 
one; Jus dare the Attribute of the other. I 
appeal to every Man who has ſeen or his an 
Idea of the Practice of every Court of Law 
in the Kingdom, whether they do not regu- 
late themſelves by known and fixt Rulcs ? 


F Aad 


| 
| 
| 
| 


make their Judgments conformable to the 
Principle, and bring them with the Line of 


exerciſing Judicature ; on the contrary, the 


And in all Caſes, where Precedents in point ; 
of Fac} are wanting, whether they do not ; 
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ſome eſtabliſhed Law ! Such Judgments if 
acquieſced in by the other Courts, become a 
part of the common Law of the Land. 


But to blend Legiſlature and Judicature 
bota together, is perverting the Underſtand- 
ings of Men, and confounding the Eſſences 
of Things. The Law does not derive its Au- 
thority from the Determination of any Court 


Determination of ſuch Court, derives all its 
Authority from its Conformity to the Law. 


On the Principle I now lay down, the 
Houſe of Commons have always acted in 
their Judicial Capacity. For in Elections, 
what is the Courſe of Proceeding, but to try, 
who has the legal Right ? In regard to Coun- 
ties, We enquire, whether the Freehold is 
real or ſpuricus ; in corporate Boroughs, We 
examine where the Charter ; and in preſcrip- 

tive 


(43 ] | 
tive ones where Uſage has fixt the Right of 
voting. Will any Man tell me, that We are to 
decide without examining at all? and if We d 
examine, to what Purpoſe is it, but to find 
out in whom the Law has inveſted the 
Right, and to him adjudge it. 


It was alledged, that Paupers ſtand dif- 
qualified on the Authority of a Reſolution 
of the Houſe of Commons, though not diſ- 
qualified by the Law of the Land. The 
not recerving Alms, is a Condition annex- 
ed to moſt Reſolutions concerning the 
Right of Elections, but is manifeſtly founded 
on the firſt Principle of every Law that has 
regard to Elections, which is, that * Election: 
ought to be free; for ſuch as are ſubject to 
the Will of others, cannot be free ; but im- 
pair that Right of Free Elections, which 


common to all. 


There was indeed a feeble Attempt made 
to diſtinguiſh betwixt declaring and creating 


1 


* Statutes of Weſtminſter, Bill of Rights, &c. 
F 2 a 


E 


a Law; and that in this Inſtance, We did 
not create but only declare the Law. This is 
a Diſtinction without a Difference; for if a 


Declaration can make that Law, which was 
net Law before, it creates Law); if done in 
Oppoſition to the known Laws is di/pen/irg 
with Law; and to all Intents and Purpoſes is 
an Aſſumption of that legiſlative Power which 
belongs not to the King, nor to the Lords, 
nor Commons ſcparately, or any two jointly, 


All three Powers uniting and agreeing make 
Law. Each in its ſeparate State is to be 
governed by Law; as that great Judge and 
Patri.t Lord Chief Juſtice Holt, emphatical- 
ly expreſſed himſelt (on the Caſe of Aſhby 
and White,) Lex et conſuctudo Parliamenti, 
“ is as much the Law of the Land, as any 
* other Law. Tis the Law gives the Queen 
« her Prerogative; 'tis the Law gives Juriſ- 
4 giction to the Houſe of Lords; 'tis the 
« Law that mits the Juriſdiction of the 
% Houſe of Commons.” 

You will now perhaps aſk me, are there 
no juit Cauſes of incapacity, ſtill unnoticed 
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by Law? Are Treaſon and F elony the only 
Crimes that make a Man unfit to be inveſted 
with the ſolemn Truſt of enacting Laws; and 
the Diſpoſal of the public Money ? Moſt 
certainly not. And Lord Chief Juſtice Coke, 
who was as able, diſcerning and deciſive in 
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: the Houſe of Commons, as at the Bar, both 
7 ſaw that Incidents might ariſe to require 


new Diſabilities, and pointed out the Way 
to make them; viz. by Act of Parliament, for 
he ſays, * © That he which is eligible of common 
« Right, cannot be diſabled but by AF of Parlia- 
&« ment.” I need not recite the ſeveral Acts of 
Diſqualification, that actually have paſſed, both 
with general and particular Views. Of the firſt 
Sort are thoſe already mentioned, which ex- 
clude the Officers of Revenue, &c. of the 
ſecond are, thoſe which diſqualify the South 
Sea Directors, and others, for Breaches of 
public Truſt. And if I had not the Autho- 
rity of Lord Coke, I ſhould aſſume theſe Acts, 
as undeniable Proofs, that an Act of Parlia- 


ment can alone conſtitute @ legal incapacity, 
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For if a Vote of the Houſe is ſelf-ſufficient 
for the Purpoſe, thoſe Acts are all frivolous ; 
nor would the Houſe of Commons have 
endured their being brought in at all ; for 
they are too jealous of their Privileges to 
ſuffer the other Parts of the Legiſlature to 


interfere, where they claim an exc/ufive juriſ- 
diction. 


I aſk then, where was the Freeholder of 
Middleſex to find the eg Incapacity of Mr. 
Wilkes? Is it in common Law? No. Isit 
in the Statute Books? No. Is it in the 
Journals of Parliament ? No. I repeat then 
this Propoſition, that no Man can ie his 
Right by a Law, which he cannot know. 
| Our Laws were inſtituted to be, + «** Our 
« Pillar of Cloud by Day, and our Pillar of 
% Fire by Night,” to lead us in the right 
Way ; but not to ariſe like peſtilential Va- 
pours and Exhalations, that blaſt us unſeen, 
and deſtroy us without Warning. 

Other Arguments of Fitneſs, Expediency, 
and above all, the Honour and Dignity of 


— — — — 


+ Exod. xii, 
the 


1 


tho' we were often reminded of Our acting in 
a judicial Capacity, we were as often called off 
from that diſtributive Juſtice, which is the 


Principle of Judicature; to Incitements of 


Honour without Law, which Lord Bacon calls. 


wild Fuſtice., For it was frequently aſked, 
what could the Houſe do ? We had expelled 
Mr. Wilkes; and declared poſitively he ſhould 
fit no more among us. But the Freeholders 
had choſen him again and again, in defiance 
of us all. And were we to budge ? Were we 


to give way to their raſh Humours ? Was the 


Houſe of Commons to be over-borne by the 
Scum of the Earth (as were called) the Free- 
holders of Middleſex ? were they to make us 
eat our own Words, and revolt from our own 
Reſolution ? For on a former Day the Houſe 
had determined, That Henry Lawes Lut- 


« terel, Eſq; ought to have been returned.” 


On this Deciſion (which eventually de- 
cided the whole) there was indeed one Cir- 
cumſtance totally omitted, (a Circumſtance in 
old faſhioned Times thought eflential to and 
inſeparable from Juſtice) I mean hearing the 
Par- 


the Houſe were much preſſed upon us. And 


( 48 ) 
Parties; for on the 14th of April 20 Counſet 
were heard. On the 8th of May Counſel 
were heard. But then the fatal Deed was done; 


and becauſe, without hearing the Freeholders, 


on the 14th of April the Houſe reſolved, they 
ought to loſe their Right; 7herefore the 
Houſe could do no leſs, for its Dignity and 
Honour, than determine on the 8th of May, 
they Sad loſt their Right. 


I confeſs the Difficulty, the Dilemma of 
our Situation but am to charge thoſe with it, 
that brought us into it. They did it not 
without Expoſtulation, Deprecation, Warn- 
ing: Forit was moved and ſeconded, by Per- 
ſons not in Adminiſtration, that Mr. Wilkes's 
Petition might lie upon the Table; and it was 
earneſtly recommended to take no Notice of 
him or it. But more ſuo precipites, they took up 
this Buſineſs, went on, and finiſhed it. Even 
now, I wiſh they would tell us,, what their 
Policy was, and what their Motives ? What 
good did they mean 0 do? What evil to 

ava? We all know what a World of Trou- 
bles had been prevented, if Mr. Wilkes had 
never 
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never been meddled with; but one cannot 
conceive what Benefits could be expected from 
his Expulſion, to compenſate for the (more 
than probable) Miſchiefs of ſtirring up ſo 
fatal a Conteſt as that of bringing the Ho- 
nour and Dignity of the Houſe in Competi- 
tion with the Law of the Land, and the 
moſt ſacred Right of the People? 


Early in the firſt Day's Debate we were 
told by a very eminent Perſon (whoſe Au- 
thority on the Side of the Freeholders I quote, 
as I would Serjeant Glynn's againſt them) 
that The Freebolders had certainly a Rigbt to 
vote for Mr. Wilkes, and the Sheriff did right 
fo return him: He was bound by his Oath ſo to 
do: He had the Law before him: But we were 
to confider, what was fitteſt for us to do in our 


Preſent Situation, for the Support of our own 
Honour and Dignity, 


Our Situation was preciſely that of a Court 
of Appeal, fitting in Judgment on a Caſe 
brought before us from a Court of Election. 
What then is the Nature of our Juriſdiction 
but this? If a returning Officer, thro' Miſ- 
take, or Corruption, has done injuſtice, we 
are to reverſe his Judgment ; but if he has 

G acted 
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acted according to Law, and the Oath he has 
taken, We are to rm it; the Houſe of 
Commons being in Caſes of Elections, what 
the Lords are in all other Caſes, the dernier 


_ reſrt of Juſtice. The Officers of inferior 


Courts indeed, (the Judges and all Returning 
Otncers) are bound by their Oaths to deter- 
mine according to Law; but Members of the 
Legiſlature decide upon Honour without Oaths; 


the Peers take none, even in the Caſe of Life 


and Death. But can Imagination repreſent a 
Cauſe, in which a Peer can ſeparate the Idea 
of Honour from that of Juſtice? Suppoſe that 
a Writ of Error ſhould come from the Court 
of King's Bench; and it ſhould appear that the 
Judges had determined the Matter according 
to the clear, poſitive, preciſe Directions of an 
Act of Parliament; with what Aſtoniſhment 
would it ſtrike the Audience, if one of the 
Law-Lords ſhould riſe and ſay ; My Lords, 
this Judgment was according to Law, which the 
Judges were bound by their Oaths to obey; but 
your Lordſhips have not taken the Oath they took; 
and it is for your Honour and Dignity to reverſe 
this Ieg2] Fudgment. 


Does not the Analogy hold with the Houſe 


of Commons? For County-Elections are ſet- 
tled 
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tied by Acts of Parliament, which define the 
Right of the Voter, and dire& the Mode of 
Election and Return. The Sheriff is bound 
by an Oath to make the Return according to 
Law, and liable to great Penalties, if he 
makes it otherwiſe : And, as the Sheriffs of 
Middleſex (it was not denied) did execute the 
Law according to their Oath, their Judgment 
could not be reverſed but by diſpenſing with 
the Law. And, why the ſame Law that 
bound the Sheriffs by an Oath, was not to bind 
the Conſcience of the Member'of Parliament, 


I leave to ſome abler Caſuiſt, than I am, to 
explain, 


There is one Difference (I own) betwaxt 
the judicial Capacity of a Peer, and that of a 
Commoner. It is this; Peers fit in Judica- 
ture as Judges only; Commoners (in their Ju- 
riſdiction) are not Judges only, but Truſtees 
of the People; and as often as a Queſtion 
ariſes that comprehends not only the perſonal 
Concerns of Parties, but the Rights of the 
People, then are they under the double Obli- 
gation of deciding, /egally, as Judges of. the 
Cauſe, and, conſtitutionally, as the Repre- 
ſentatives of the People. 


G 2 But 
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But after all ; what Injury has been done 


to the Freeholders of Middleſex ? Of what 
right have they been deprived ? Why truly, 


they have been prevented from chuſing a Man 


to repreſent them, who has been expelled the 
Houſe of Commons; convicted of Sedition 
and Obſcenity; and now ſhut up in a Priſon. 
But they had the whole Nation open to them, 
to chuſe a fit, diſcreet, worthy Member at 
Liberty to ſerve them. 


All this is very true; but the Frecholder 
thinks that his Free- will is his Right ; which 
the Law gave, and the Law alone can take 
away. Suppoſe this very Frecholder lives in 
a Cottage with a Cloſe or two adjoining, that 
has long been the Poſſeſſion of his Family, 


and deſcended from a frugal, laborious Race 


of Anceſtors to himſelf. A Great Man in the 
Neighbourhood takes a fancy to this Tene- 
ment, and wants to bring it within his Park, 
or Garden, to make every thing about him 
round and compleat. He offers the Free- 
holder a pleaſanter Manſion, larger Eſtate, 
and bids him look about and find a Place that 
will maintain him and his family better, But 

the 
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the Man does not care to part with his little 
Inheritance, and cannot be prevailed on, by 
Love or Money, to give it up. Can any thing 
be ſo provoking as this Man's Obſtinacy |! 
And is it to be endured that a great, opulent 
Gentleman ſhall have his pleaſure thwarted, 
and his Pride checked by a ſaucy Freeholder, 
the Inhabitant of a mean Cottage? But, in 
this free Country, the Law has fixed a Gulf 
betwixt them, that neither the Lord of the 
Manor, nor the Cottager can paſs. The 
ſame Law that bounds the Freehold, fences in 


the Franchiſe likewiſe ; and if the Guard is 


taken from the one, there is no Protection 


remaining for the other. Various indeed are 
the Modes of Adminiſtration, yet there are 


but two Principles of Government in the 
World : that of Men and that of Laws; 
{Imperium Legum et Imperium Hominum } the 
one deals out her Diſpenſations by the ſingle 
Rule and Meaſure of Equality; knows no 
Diſtinction of Perſons, nor Difference of Sta- 
tions ; is deaf to Intreaty, free from anger; 


inſenſible of Hatred or Affection, void of 
Prejudice. This Law allows no Honor, but 


what ariſes from Obedience to herſelf; and 
aſſumes no Dignity but what is conſiſtent 


with 


(- $8] 
with her own Preſervation. Where this Law 
prevails, there is Liberty“. 


The other kind of Government is that, 
where the executive Powers are veſted in one 
Man, or a Collective Body of Men, with no 
Rule to guide them, but Diſcretion only; 
under which if the Poor eſcape Inſult, or the 
Rich Plunder, they are to thank the Virtue of 
their Governors; but not coinmand Security 
as their Birth-right and Poſſeſſion, 


In the Conduct of Great Empires, eſpecial- 
ly in foreign Affairs, many Advantages muſt 
undoubtedly be loſt, and many Inconveniences 
accrue from the Reſtrictions that lie upon the 
State ; But the true, Intelligent Friend of 
Liberty, looks up to the Conſtitution as he 
does to Providence, and for the Sake of uni- 
verſal Good ſubmits to partial Evil. 


Long as I have troubled you, I cannot cloſe 
my Narrative without informing you of one 


* Regem hominem eſſe, à quo impetres, ubi jus, ubi 
injuria opus ſit: eſſe gratiæ locum, eſſe beneficio; et 
iraſci et ignoſcere poſſe: inter amicum atq; inimicum 
diſcrimen noſſe. Leges, rem ſurdam, inexorabilem eſſe, 
ſalubriorem melioremq; inopi quam potenti, Livy. 

Argument 
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Argument more, which was much relied on 
in the Debate. It was contended, that Incapa- 
city naturally grows out of Expulſion; For 
the Occaſion that calls for the one, makes the 
other neceſſary, and without both, one would 
be ridiculous; for what would it ſignify to ex- 


pel a Man this Week, that may take his Seat 
the Week after ! | 


This Propoſition then reſts the Incapacity 
on the Fa#, abſtracted from all Cauſe of Ex- 


pulſion whatſoever. 


But when I ſee Diſcretionary Power operate 
againſt known Laws; and take away the na- 
tural Rights of Men, I am apt to queſtion the 
Foundation of that Power; and if I was now 
writing on the Subject of Expulſion, I ſhould 
trouble you with many Doubts both as to the 
Right, Reaſonableneſs and Utility of Expul- 
ſion. Sure I am that whoever looks over the 
Journals, will find the Abuſes of that Power 
infinitely greater than any Benefits derived 
from it. No neceſſity for it can be alledged; 
for if it was neceſſary in the Houſe of Com- 
mons, it would be equally fo in the Houſe of 
Lords; but in the Caſe of the Earl of Mac- 
clesfield, the Power of Expulſion was diſ- 


claimed ; 


( 56 ) 
claimed“; nor is the want of that Power 
complained of. A Seat in the Houſe of Lords 
is derived from the Crown; in the Houſe 
of Commons from the People. Every legal 
' Diſability that lies againſt the Commoner, 
lies againſt the Peer: — Aliens, Minors, Con- 
victs of Treaſon or Felony cannot ſit in the 
Houſe of Lords. But the Houſe of Lords can- 
not prevent the King from making whomever 
he thinks fit, a Peer; nor can they, on any 
Plea of Infamy, or unworthineſs, deprive a 
Peer, by a Declaration of their own, of his 
Seat amongſt them. Since then, the Houſe 
of Lords, in the Caſe of one of their Members, 
has no Power, but what the Law gives, over 
the Rights of the Crown; let me aſk, on 
what Foundation, do the Houſe of Commons 


— 


— 
—Bv 


* Lord Bacon and the Earl of Middleſex were both 
ſequeſtred from Parliament; but, notwithſtanding theſe 
Precedents, the Houſe of Lords diſclaimed the right of 
Expulſion in the Caſe of the Earl of Macclesfield, 

+ Charles Watſon having committed a Murder, claimed 
to be tried by his Peers, as Earl of Banbury, The Houſe 
of Lords reſolved, ** He was no Peer,” But, when brought 
to be tried at the Old Baily, he ſtill claimed his Privilege 
of Peerage; which, Lord Chief Juſtice Holt ſo far allowed, 
as to refuſe to try him. For if he had a legal Right to a 
Peerage, the Vote of the Houſe of Lords could not deprive 
him of it. ; 
claim 
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claim and exerciſe more than legal Power 
over the Rights of the Peopie? 


The firſt Inſtance of expelling was in the 

Reign of Queen Elizabeth, in the Caſe of 
Mr. Arthur Hall, but they carried their 
Power too far to be an Example; for they not 
only expe/l:d but declared him incapable for 
ever; and levied upon him a Fine of pool. to 
the Queen; which was going beyond all Idea 
of their Iuriſdiction. In the following Reign, 
the Power of Expulſion was not looked upon, 
as a clear Point. For on the King's demand- 
ing the Diſmiſſion of Sir Chriſtopher Pigot 
for ſpeaking, diſreſpectf ully of the Scottiſh Va- 
tion (We find in the Journals that much diſ- 
pute aroſe againſt his Diſmiſſion, viz. hat 
« the Houſe could go no farther in their Puniſb- 
«© ment than committing to the Tower; that their 
% Power was to ſequeſter not diſmiſs.” This 
almoſt brought to a Queſtion, but by Aſſent 
flaidÞ. 


—— 


— 


+ Journals, 16 February, 1606. 
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The long Parliament did indeed exereiſe 
the Power of Expulſion with a Vengeance; 
They expelled, I believe, half the Houſe, 
and above * 50 in one Vote; inſomuch, that 
they were forced at one Time to ſend to Priſon 
for Members, under their Commitment, to 


make up a Houſe : But even that long Par- 


Iiament, who uſurped all the executive Powers 
of Government, and drove out every Mem- 
ber that did not concur with their own De- 
ſigns, did never aſſume the Juriſdiction of the 
Law; nor take away the Right of Election 


to chuſe even thoſe whom they themſelves 


had expelled, and declared incapable; as was 
the Caſe of Sir Wm. Pennyman, on whoſe 
Expulſion, a new Writ ifſued in 1642, but 
in 1645, we find that a new Writ iſſued in 
he Room of Sir Wm. Pennyman, deceaſed. 


It is true, there is no Record of the Return of 


this Writ, nor many other Writs during that 
Period. But as We know the Writ % iſſue, 
the Return to it was of Conſequence, and Sir 


1 Mill. I — ——_— 


© Journals, 22 January, 1643. 
+ Prynne, 
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Wm. Pennyman mult have fat, till his Death, 


in the very Parliament that had both expelled 
and declared him incapable. 


Here let us pauſe a Moment, and reflect 
on the two Precedents I have juſt quoted. 
The one of a Member of Parliament diſmiſſed 
at the Perſonal Deſire of the King; the other 
of 50 Members expelled in one Vote, by an 
uſurping Houſe of Commons, and declared 
incapable of ſitting again. 


I wiſh to God, the Suppoſition was more 
improbable than it is, that an Houſe of Com- 
mons ſhould ever fall into the oppoſite Ex- 
treme of the long Parliament, and become 
as abject and ſervile in raiſing up, as that Aſ- 
ſembly was violent in pulling down, the 
Power of the Crown. 


We know too well the chaſte, diſintereſt- 
ed, public Spirit of the preſent Parliament 
to think it poſſible, they ſhould ever make an 


ill Uſe of any Precedent whatſoever; we have 


ſeen too many Proofs of that Wiſdom and 
Virtue, to which alone the preſent Miniſters 
H 2 owe 
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owe the Influence that carries their uniform 
Majority along with them, to believe, they 
can avail themſelves of this Precedent to 
deſtroy the Freedom of Election; and on its 
Ruins build up a Government, not affefing to 
and upon any other Baſis but that of Deſpotiſm, 
ſupported by Corruption; but ſhould ſuch an 
Adminiſtration ever ariſe, what a proſpect of 
Halcyon Days does this Precedent open ? 
For over whom would Miniſters, unlike the 
preſent, exerciſe this new Power of Incapa- 
city included in Expulſion? Look to the 
Characters that now appear on the Stage 
of Politics. See who thoſe Men are who 
ſtand higheſt in the Eſteem and Confidence 
of the Public; whoſe Abilities are the 
ſtrongeſt to expoſe, and whoſe Integrity, the 
firmeſt to reſiſt the Deſigns of miſchievous 
and arbitrary Miniſters? At the firſt Meeting 
of the new Parliament, theſe Men (we may 
ſuppoſe) are to ſpeak of bad Miniſters as diſ - 
reſpectfully, at leaſt, as Sir Chriſtopher Pigat io 
did of the Scottþ Nation. Their Diſmiſſion 
is therefore demanded; peradventure in the 4 
ſame Form as that M eſſage runs, in which the : 
Lords told ic Houſe of Commons how di -F 
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reſpectfully a Member of theirs had treated 
the Secretary of State's Letter. The Majo- 
rity echo back the Meſſage, with a Vote of 
Compliance, and Expulſions follow, accom- 
panied by a Diſability to be elected again, 
What are the EleQtors to do? For a plain, 
honeſt Voter has but one ſimple Rule to go 
by; viz. To vote for the Man he likes beſt, 
and can truſt moſt, They reſolve therefore to 
chuſe again, whom they choſe before : But 
the Court ſends down Candidates equal to 
the Number of thoſe who have been ex- 
| pelled; and it will be hard indeed, if the 
Influence of Government can't get a few 
Votes, or one Vote in every County, and in 
every Borough. The Election comes on; 
the Returning Officer, indeed, may be fo 
aukward, that he can't diſpenſe with his 
Oath, but returns the Candidate who bad 
the Majority of legal Votes. But a Motion 
is made from the Treaſury Bench that the 
Perſon ought to have been returned who had 
the Minority of Votes: in ſtrict Conformity 
with the Precedent of the Middleſex Elec- 
tion, the Returns are amended; and for ſeven 


Tears to come, public Buſineſs cannot fail of 
| going 
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going on with the moſt perfect Harmony and 
Eaſe; ſince the Miniſter himſelf has had the 
Exchange of every unruly Spirit, that could 
| have broken his Repoſe, and thwarted his 
Meaſures, for others of his own Choice and 
Calling : whilſt theſe Members themſelves 
will have the Glory of having been elected, 
not by common Freeholders, or vulgar Free- 
men, but the moſt auguſt Aſſembly upon 
Earth, viz. the Commons of Great Britain in 
Parliament aſſembled. 


I accuſe not thoſe, who have introduced 
this new Syſtem of Election, of an Intention 
to injure the Conſtitution, They think 
perhaps they have amended it. All I ay is, 
the Conſtitution is altered; for till the 8th 
of May, no Idea was entertained, that a 
Right to fit in Parliament could be founded 


on any Title, but that of a Majority of gal 
Votes. 


Innovations are dangerous and alarming 
always, but moſt ſo, when they touch Foun- 
| | dations. For ſtill is that ſentiment written in 
1 every Engliſh Heart, which prompted the 

| Barons 
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Barons of old to tell an innovating * 
Nolumus Leges Anglia mutari. 


It is not then to be wondered at, if the 
People are alarmed at a Change that affects 
them, in the tendereſt, the moſt vital Part ; 
the very Part which gives them their Rank, 
their Conſequence, their Portion in the Legi- 
ſlature of their Country. For of the three 
Eſtates which compoſe it, the People are one. 
They act not in their Collective, but their 
Repreſentative Body, in whom the Subjects at 


large, who fit not in Parliament themſelves, 
have their Truſtees and Agents to tranſact 


their particular, as well as general Buſineſs, 
promote their Intereſts and defend their Rights. 
—An Opinion may therefore ariſe, that the 
more Power the Houſe of Commons gains, 
the more is gained on the Side of the People. 
No opinion can be worſe founded. —'Tis Pro- 
tection from Power; not Power, that a free 


People are to covet. For though the imme- 


diate Object of the Revolution was to reduce 
the Regal within the Limits of a Legal Power; 
yet it's general Principle was to explode every 
Pretenſion to Power above Law. And it is a 


Pre- 
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prepoſterous Idea to ſuppoſe that the end of 
the Revolution was to extirpate T'yranny in 
one Branch of the Legiſlature, in order to 
raiſe it in another: Nay ; I would rather ſee 
abſolute Power in either Branch of the Legi- 
ſlature, than in the Houſe of Commons: For 
ſhould our Liberty be violated by thoſe to 
whom We have entruſted its Preſervation, 
Our Condition would be moſt deſperate, and 
Our Relief hopeleſs, Jealouſy and fear are 
conſtitutional Virtues; and whoever has re- 


flected on the late Extenſions of the Means 
of Miniſterial Influence; the more dangerous, 


becauſe the more ſecret; for Places and Pen- 
fions, that were all our Terrors formerly, are 
almoſt loſt in the exhauſtible Fund of Con- 
tracts, controuling and governing the Affairs 
of trading Companies, Revenues, Loans, and 
all the various Manceuvres of the Alley; Who- 
ever, I ſay, has an Idea of theſe Things, may 
well entertain a fear that all theſe Stories may 
ſome Time or another be opened, to gain a 7% 
Majority in Parliament; and if that Majority "2 
can be prevailed on to aſſume an unconſtitu- 
tional Power, they may be likewiſe prevailed 
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E 
on likewiſe to make a fatal Ve of that Power 
againſt the Rights of the People. | 


But far be it from me to detract from the 
juſt authority of the Houſe of Commons in 
vindicating, aſſerting and maintaining thoſe 
Rights committed to their Care. I know they 
have a conſtitutional Power of Deſence for the 
People, but no gfenfive Powers againſt them. 
Of this Nature was the Reſolution concerning 
General Warrants: We remember by whom, 
and on what Grounds, the Motion was op- 
poſed; that it was exclaimed againſt, as vio- 
lent in Principle, though laughed at as im- 
potent in Effect; and for two Seſſions rejected 
as an Encroachment upon the Juriſdiction of 
the Law. But that Reſolution pretended 
neither to make, nor to controul Law ; for 
the Hiſtory and End of it was ſhortly this. 
The Secretary of State had iſſued a General 
Warrant, according to the Uſageof Office; but 
the violent and outrageous Manner of executing 
that Warrant, having raiſed a general Outcry, 
the Legality of General Warrants came firſt into 
Contemplation, and was afterwards brought 
in Judgment. The Circumſtance of the War- 
I rant 
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rant being executed on a Member of Parlia- 
ment, introduced it to the Cognizance of the 
Houſe. The Houſe therefore had a Right to 


give their Opinion, as an Aſſertion of the 


Liberty of the Subject againſt the Power of 


the Crown; and as a Warning to Miniſters, 
that they are liable to Impeachment for exer- 
ciſing, and (what is worſe) claiming a Right 
to exerciſe illegal Powers againſt the People. 
It is true General Warrants were triable, and 
have ſince been condemned in the Courts of 
Law. But what can the Law do more in ſuch 
Caſes than give Damages, and lay the Coſts of 
the Suit on the Party that is found Guilty. On 
whom then do theſe Expences fall? not on the 
Offender, but the Public itſelf, the very Party 
injured : The Crown takes upon itſelf the 


Expence of ſuch Suits as are carried on 


againſt its Servants for Things done in the 
Courſe of Office. Such Expences become 
one of the Sources of Debt upon the Civil 
Liſt, which according to the late Doctrine 
and Practice muſt, in all Caſes, be paid by 
the Public; not indeed that we ſhall ze this 
Specific Article of Charge; becauſe it is 
row to be underitood as a Parliamentary 
Maxim, 
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Maxim, that, the Civil Liſt Debt is to be 
diſcharged, without the previous production 
of Account. If then the Houſe of Commons 
had paſſed no Cenſure on General Warrants, 
their Silence in ſome future Day, might have 
been conſtrued into Approbation; and Mini- 
ſters, without the fear of Parliament, might have 
gone boldly on in defiance of the Law; whoſe 
Proſecutions in regard to their own Perſons, 
are a Mockery of Puniſhment.—I aſk Pardon 
for ſaying ſo much, on ſo obſolete a Subject, 
in which the Public has received every poſſi- 


ble Satisfaction, both in the Cenſure of Par- 


liament, and the Judgment of the Law : But 
the laſt Queſtion revived the Memory of it; 
and I beg leave to add; That, had the Reſo- 
lution concerning General Warrants done no- 
thing more, it /atisfied the People; by ſhew- 
ing a Friendly Diſpoſition towards Liberty in 
Government, and in the Houſe of Commons ; 
and the ſhort Adminiſtration of that Day had, 


at leaſt, the Merit of giving their Country, 
one ſhort Interval of Peace. 


Lamentable, indeed, is the Diſcontent, and 
adious the Eſſects of that Temper which 
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now prevails in this diſtracted Country; 
but whoſe are the Acts that have provoked ? 
And where reſides the Spirit that has raiſed it ? 
---Mr. Locke, where he ſpeaks of FaQtions, as 
being fatal to States and Kingdoms, fays, 
„ Whether the Miſchief has oftner begun in 
the Peoples Wantonneſs, and a Deſire to caſt 
ce off the lawful Authority of their Rulers? Or 
in the Rulers Inſolence, and Endeavours to 
« get and exerciſe an arbitrary Power over the 
« People, I leave it to impartial Hiſtory to de- 
« termine . Let Hiſtory then, that Hiſtory of 
our own Time, which every Man carries in his 
Mind, determine, from whence the Factions 
we complain of derive their Origin. Faction 
takes its riſe here, where Principles are adopted, 
and Meaſures purtued, that are incompatible 
with Freedom; and it is the Nature of one 
Faction to beget another. Wiſe and good Men, 
indced, willnever refort to Violence, while there 
is a Poſſibility left of obtaining legal and con- 
ſtitutional Redreſs. But there are Men always 
ready to create Diſturbances : Some, whole 
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Locke on Government, Chap. 19. 
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Fortunes or whoſe Crimes make them deſpe- 
rate ; others who are ambitious to launch out 
of Obſcurity into public Notice. All ſuch 
Perſons are the beſt Inſtruments of Service and 
Preſervation to a bad Government : For as 
even bad Government is better than none, 
People will abide by an Adminiſtration that 
they ſuſpect, deſpiſe and deteſt, rather than 
follow tumultuous Incendiaries, whoſe Acti- 
vity can lead to nothing but Anarchy and 
Confuſion. Amidſt Factions like theſe is 
Freedom expoſed to the greateſt Perils ; for 
the Evil of Licentiouſneſs conſiſts in this; 
That it gives willing Miniſters a Pretence to 
exerciſe ſuch Powers, as in their Operation and 
Example are extremely dangerous to Liberty. 
Theſe are the Times therefore that call for the 
Attention, Vigilance, and Authority of grave, 
moderate, and important Men; as well to 
check that Spirit of Licentiouſneſs, which 
raiſes the Hand of Power; as to ſtop that 
Hand, when railed, from ſtriking through 
the Front of Licentiouſneſs at, the Vitals of 
Liberty. 


Bat 


1 

But I muſt reſtrain myſelf, from General 
Enquiries, having obeyed your Commands, 
as well as I am able, in ſtating the Matter of 
the Middleſex Election, as far as the general 
Right of voting is affected by it. If you 
think that what I have faid in private to you, is 
fit for public Notice, J have no Objection to 
ſending it to the Preſs. For the Queſtion was 
not of a Nature to be confined within the 
Walls of the Houſe. The Determination 
may be contended for as à Law to bind the 
Subject until it ſhall be reverſed. Every Man, 
therefore, has a Right to know what that Law ie, 
and every Argument and Principle on which 
it is founded. I have related every Thing, I 
hope with Candour and Fairneſs. Some Al- 
lowances muſt be made for Prejudice, which I 
affect not to diſclaim ; for looking forward to 
the Station I muſt return to, when I am no 
longer a Member of Parliament, I feel my- 
ſelf dimini/hed, as an Engliſhman, in the Poſ- 
ſibility of ſeeing an Houſe of Commons, Not 


elected by the People. For, if England can 
never be undone but by a Parliament, the Peo- 


ple muſt be infatuated and corrupt beyond the 
Bounds of human Depravity, to elect a Parlia- 
ment 


1 


ment to undo themſelves. But as long as they 
are an Honeſt and free People, they will have 
ſome Controul over even a laviſh and diſhoneſt 
Parliament. For tho' Members may be apt 
to forget who made, they will remember al- 
ways who can un-make them ; and there have 
been Times when the Fear of an approaching 
Election has made a Majority within yield to 
the Majority without Doors ; and not only 
prevent the Execution of dangerous Projects; 
but reſcind Acts that have paſſed, injurious 
and offenſive to the People. 


Sacred are the Privileges of Parliament : 
Sacred is the Right of the Crown. May the 
Excellent Prince, who now wears it, long live 
the brighteſt Example of every Perſonal Vir- 
tue, and Domeftic Happineſs; and may His 
Miniſters by adviſing ſuch Meaſures only, as 
tend to the Peace and Honour of their Coun- 
try, gain the Hearts of the People as ſincere- 
ly to every Part of his Government, as they 
are un-alterably attached to his Perſon. But 
ſacred above all Things are the Rights of the 
People; and may the beſt of Kings be the 
blefled Inſtrument of tranſmitting to his own 


Poſe 
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Poſteriry, * Preſervation & thoſe Rights, 
which His Royal and Illuſtrious Houſe was 
appointed to maintain. — Families however, 
like Individuals, whether Royal, Noble, or 
Plebeian, are all treading the common Road 
of Mortality. But the Conſtitution of Great 
Britain, ought to be immortal, if any thing 
human can be made ſo; and the main Pillar 
which ſuſtains that Conſtitution. is the Right 
and Freedom of Election. 


Jam, youths, &c. 
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